
BP 7211  
Construction 
 
 
 
DEVELOPER FEES 
 
 
In order to finance the construction or reconstruction of school facilities  needed to accommodate 
students coming from new development, the Governing Board may establish, levy and collect developer 
fees on residential, commercial and industrial construction within the district, subject to restrictions 
specified by law and administrative regulation.  
 
Appeals Process for Protests by Developers  
 
The Superintendent or designee shall establish an appeals process for the handling of protests by 
developers.  (Education Code 17621) 
 
 
 
Legal Reference: 
EDUCATION CODE 
17070.10-17077.10 Leroy F. Greene School Facilities Act of 1998 
17582  District deferred maintenance fund 
17620-17626  Levies against development projects by school districts 
GOVERNMENT CODE 
6061  One time notice 
6066  Two weeks' notice 
65864-65869.5  Development agreements 
65995-65998  Payment of fees against a development project 
66000-66008  Fees for development projects 
66016-66018.5 Development project fees 
66020-66025  Protests and audits 
CODE OF REGULATIONS, TITLE 2 
1859-1859.106 School facility program 
COURT DECISIONS 
Dolan v. City of Tigard  (1994) 114 S.Ct. 2309 
 
Management Resources: 
WEB SITES 
Department of General Services, Office of Public School Construction:  http://www.dgs.ca.gov/opsc/ 
 
 
 
 
 
 
 
Policy      VISALIA UNIFIED SCHOOL DISTRICT 
adopted:  September 25, 2001   Visalia, California 



AR 7211(a)  
Construction 
 
 
 
DEVELOPER FEES 
 
 
 
Level 1 Funding:  Residential, Commercial and Industrial Construction 
 
Before taking action to establish, increase or impose developer fees, the Governing Board shall: 
(Government Code 66001) 
 
1. Identify the purpose of the fee and the use to which the fee will be put 
 
2. Determine a reasonable relationship between the fee's use and the type of development project 

for which the fee is imposed 
 
3. Determine a reasonable relationship between the need for the public facility and the type of 

development project for which the fee is imposed 
 
4. Determine a reasonable relationship between the amount of the fee and the cost of the public 

facility or portion of the public facility attributed to the development for which the fee is imposed 
 
Level 1 Funding: Notice and Hearing Requirements 
 
Before levying developer fees or prior to increasing an existing fee, the Board shall schedule a public 
hearing.  Information on the anticipated amount of fees, other available funds and funding sources, and 
the estimated cost of planning, land acquisition and school construction shall be made available to the 
public at least 10 days before the hearing.  Notice of the hearing shall be given as required by law.  
(Government Code 66016) 
 
At the hearing, the Board shall adopt a resolution for the levying of the developer fees.  (Government 
Code 66016)  The resolution shall set forth: 
 
1. The purpose of the fee and the public improvement(s) that the fee will be used to finance  

(Government Code 66006) 
 
2. The Board's findings of reasonable relationship which justify the fees pursuant to Government 

Code 66001 
  
3. The district's determination of either of the following conditions which allow collection of the 

fees at the time when building permits are issued:  (Government Code 66007) 
 

a. That the fees are to reimburse the district for previous expenditures, or  
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DEVELOPER FEES (continued) 
 
 
 

b. That the fees shall be collected for public improvements or facilities for which an 
account has been established, funds have been appropriated and the district has 
adopted a proposed construction schedule or plan 

 
Level 2 Funding:  Residential Construction 
 
In order to impose residential construction fees within the limits of Government Code 65995.5, the 
Board shall: (Government Code 65995.5) 
 
1. Make a timely application to the State Allocation Board for new construction funding for which 

it is eligible 
 
2. Conduct and adopt a school facility needs analysis pursuant to Government Code 65995.6 
 

The needs analysis shall determine the need for school facilities for unhoused students that are 
attributable to projected enrollment growth from the development of new residential units over 
the next five years.  The needs analysis shall:  (Government Code 65995.6) 

 
a. Project the number of unhoused elementary, middle and high school students 

generated by new residential units, in each category of students enrolled in the 
district.  This projection shall be based on a historical generation rate from the prior 
five years. 

 
b. Calculate the existing school building capacity pursuant to Education Code 17071.10-

17071.40. 
 

In addition, when determining the funds necessary to meet its facility needs, the Board shall 
do each of the following:  (Government Code 65995.6) 

 
a. Identify and consider any surplus property owned by the district that can be used as a 

school site or that is available for sale to finance school facilities 
 

b. Identify and consider the extent to which projected enrollment growth may be 
accommodated by excess capacity in existing facilities 
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c. Identify and consider local sources other than fees, charges, dedications or other 
requirements imposed on residential construction available to finance the construction 
or reconstruction of school facilities needed to accommodate any growth in enrollment 
attributable to the construction of new residential units 

 
3. Satisfy at least two of the requirements set forth in Government Code 65995.5 (b)(3)(A-D).  

(Government Code 65995.5) 
 
Level 2 Funding:  Notice and Hearing Requirements 
 
The Board shall adopt the school facility needs analysis by resolution at a public hearing.  (Government 
Code 65995.6) 
 
This analysis may not be adopted until the analysis, in its final form, has been made available to the 
public for a period of not less than 30 days. Prior to its adoption, the public shall have the opportunity 
to review and comment on the analysis and the Board shall respond to written comments it receives 
regarding the analysis.  (Government Code 65995.6) 
 
During the period of public review, the analysis shall be provided to the local agency responsible for 
land use planning for its review and comment. (Government Code 65995.6) 
 
No less than 30 days prior to the hearing, notice of the time and place of the hearing, including the 
location and procedure for viewing or requesting a copy of the proposed analysis, shall be published in 
at least one newspaper of general circulation within the jurisdiction of the district.  If there is no paper of 
general circulation, the notice shall be posted in at least three conspicuous places within the district's 
jurisdiction not less than 30 days prior to the hearing.  (Government Code 65995.6) 
 
In addition, the Board shall mail a copy of the needs analysis not less than 30 days prior to the hearing 
to any person who has made a written request if the written request was made 45 days prior to the 
hearing.  The Board may charge a fee reasonably related to the cost of providing these materials.  
(Government Code 65995.6) 
 
The school facility needs analysis may be revised at any time.  The revision is subject to the same 
conditions and requirements applicable to the adoption of the analysis.  The existing school building 
capacity shall be recalculated as part of any revision to the needs analysis.  (Government Code 
65995.6) 
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The fees authorized by Government Code 65995.5 (Level 2) and Government Code 65995.7 (Level 
3) shall be adopted by resolution as part of the adoption or revision of the school facilities needs 
analysis.  The fees shall take effect immediately upon adoption of the resolution and may not be effective 
for more than one year.  (Government Code 65995.6) 
 
Level 3 Funding:  Residential Construction 
 
If the State Allocation Board is no longer making apportionments for new construction and the district 
qualifies for Level 2 funding pursuant to Government Code 65995.5, the Board may assess a fee on 
residential construction pursuant to the requirements of Government Code 65995.7. 
 
Pursuant to Government Code 65995.7, the notice and hearing requirements for Level 3 funding shall 
be the same as the notice and hearing requirements for Level 2 funding as specified above. 
 
All Developer Funding Fees:  Additional Requirements 
 
The district shall send a copy of any resolution adopting or increasing developer fees to the city and 
county, accompanied by all relevant supporting documentation and a map indicating the boundaries of 
the area subject to the fee.  (Education Code 17621)  
 
In cooperation with local governmental agencies issuing building permits, the Superintendent or designee 
shall establish a means by which all of the following shall be accomplished: 
 
1. The project applicant shall receive a written statement of the amount of the fees and notification 

that the 90-day approval period during which the applicant may protest has begun.  
(Government Code 66020) 

 
2. The Superintendent or designee shall receive and retain acknowledgment that the above 

notification was received. 
 
3. Before a permit is issued and upon the payment of the applicable fee or requirement, the Board 

shall immediately certify that the fee has been paid or that the district has determined that the fee 
does not apply to the development project.  (Education Code 17620) 

 
Developer fees shall be deposited, invested, accounted for and expended pursuant to Government 
Code 66006.  Developer fees shall be deposited in a separate capital facilities account, except for 
temporary investments allowed by law, and shall be used only for the purpose for which they  
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DEVELOPER FEES (continued) 
 
were collected.  Interest income earned by the capital facilities account shall also be deposited in that 
account and used only for the purpose for which the fee was originally collected.  (Government Code 
66006)  
 
For each separate account so established, the Superintendent or designee shall, within 180 days after 
the last day of each fiscal year, make available to the public the following information for the fiscal year: 
 (Government Code 66006) 
 
1. A brief description of the type of fee in the account or fund 
 
2. The amount of the fee 
 
3. The beginning and ending balance of the account or fund 
 
4. The amount of the fees collected and the interest earned 
 
5. An identification of each public improvement on which fees were expended and the amount of 

the expenditures on each improvement, including the total percentage of the cost of the public 
improvement that was funded with fees 

 
6. An identification of an approximate date by which the construction of the public improvement 

will commence if the district determines that sufficient funds have been collected to complete 
financing on an incomplete public improvement 

 
7. A description of each interfund transfer or loan made from the account or fund, including the 

public improvement on which the transferred or loaned fees will be expended, and, in the case 
of an interfund loan, the date on which the loan will be repaid, and the rate of interest that the 
account or fund will receive on the loan 

 
8. The amount of refunds made pursuant to Government Code 66001 (e) and any allocations 

made pursuant to Government Code 66001 (f) 
 
The Board shall review the above information at the first regularly scheduled public Board meeting 
which occurs 15 days after the information is made available to the public.  Fifteen-day prior notice of 
this meeting shall be mailed to any parties filing a written request pursuant to Government Code 66006. 
 (Government Code 66006) 
 
In addition to discharging its public disclosure duties regarding the levying of developer fees, the Board 
shall, for the fifth fiscal year after the first deposit into the account or fund and every five  
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years thereafter, make all of the following findings with respect to the portion of the account or fund that 
remains unexpended, whether committed or uncommitted:  (Government Code 66001) 
 
1. Identify the purpose to which the fee is to be put 
 
2. Demonstrate a reasonable relationship between the fee and the purpose for which it is charged 
 
3. Identify all sources and amounts of funding anticipated to complete financing in incomplete 

improvements originally identified 
 
4. Designate the approximate dates on which the funding referred to in item #3 is expected to be 

deposited into the appropriate account or fund 
 
When sufficient funds have been collected to complete the financing of public improvements but such 
improvements remain incomplete, the district shall, within 180 days of the date that a determination of 
sufficient funding was made, either identify an approximate date by which construction will begin or 
refund the unexpended revenues in accordance with Government Code 66001.  (Government Code 
66001) 
 
Appeals Process for Protests by Developers  
 
Developers of residential, commercial and industrial projects who claim that the developer fee has been 
inappropriately levied shall use the following procedures:  (Government Code 66020) 
 
1. The developer shall tender any required payment in full or provide satisfactory evidence of 

arrangements to pay the fee when due or ensure performance of the conditions necessary to 
meet the requirements of the imposition. 

 
2. The developer shall serve written notice to the Board.  This notice shall include: 
 

a. A statement that the required payment is tendered or will be tendered when due, or 
that any conditions which have been imposed are provided for or satisfied, under 
protest. 
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b. A statement informing the Board of the factual elements of the dispute and the legal 
theory forming the basis for the protest. 

 
3. The protest shall be filed at the time of approval or conditional approval of the development or 

within 90 days after the date of the imposition of the fees.   
 
4. The developer may file an action to attack, review, set aside, void or annul the imposition of the 

fees imposed on the development project within 180 days of delivery of the notice. 
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